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7 In the  ma tte r of:

8 US A BARCELONA REALTY ADVIS ORS ,
LLC, a n Arizona  limite d lia bility compa ny,
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RESPONDENT RICHARD c. HARKINS

TO
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BRUCE L. ORR a nd SUSAN c. ORR, husba nd
a nd wife , *Ty
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) DOCKET NO. S -20938A-l5-0308
)
)
)
)

US A BARCELONA HOTEL LAND COMP ANY )
I, LLC, a n Arizona  limite d lia bility compa ny, )

)
)
)
)
)
)

GEORGE T. S IMMONS  a nd J ANET B. )
S IMMONS, husba nd a nd wife , )

)
)
)
)
)
1

Respondents. ..J
t-8

The Securities Divis ion ("Divis ion") o f t h e Arizona Corpora tion Commiss ion

("Commission") replies  to the  post-hearing brie f of Respondent Richard C. Harkins  ("Hawkins") as

follows . This  re ply a ddre sse s  only spe cific is sue s  tha t e spe cia lly ne e d corre ction. The  Divis ion

otherwise  re lies  on its  original post-hearing brief.
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I. All of the Investors' Notes and Rights to Purchase LLC Units Were Securities

Harkins  a rgues  tha t Roberta  Burleson's  second note , Richard Andrade 's  second note , and

Rodney Eaves ' second, da iry, fourth, fifth, and s ixth notes  (collective ly, "Additiona l Notes") a re  not

securities. He identities the  correct legal standard, the Reves test, but he misapplies the standard. In

Ma cCollum v. P e rldnson, the  Arizona  Court of Appe a ls  he ld tha t for purpose s  of the  a nti-fra ud
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provisions of the  Arizona  Securities  Act ("the  Act") a ll notes  a re  presumed to be  securities , and the

presumption may only be  rebutted by showing a  "strong resemblance" to an instrument that is  not a

security based on four factors  adopted in Re ve s  v. Erns t & Young. Ma cCollum v. Pe rkinson, 185

Ariz. 179, 186-187 (Ct. App. 1996) (citing Reves  v. Erns t & Young, 494 U.S . 56 (l990)). The  four

fa ctors  a re  1) the  motive s  of the  pa rtie s , 2) the  pla n of dis tribution, 3) the  public's  re a sona ble

expecta tions , and 4) the  exis tence  of a  risk-reducing factor such a s  anothe r regula tory scheme .

Ma cCollum, 185 Ariz. a t 187. Harkins argues, incorrectly, that a  note  is  a  security only when all four

factors of the Reves test are met.1 On the contrary, the Ma cCollum case found a note to be a security

based on only three factors on facts very similar to the present case.

The first factor, the motives of the parties, is  similar in both cases. In Ma cCollum, the issuer's

motive was to raise  capital and the investor's  motive was to earn a  profit on the interest. Ma cCollum,

185 Ariz. a t 187. S imila rly, in the  pre sent ca se , Ba rce lona  Advisor's  motive  was  to ra ise  working

capita l, and Harkins ' own lis t of inves tors  counts  a ll of the  note s , including the  Additiona l Note s ,

among USA Barce lona  Rea lty Advisors , LLC's  ("Barce lona  Advisors") "tota l capita l sources ,"2 Ms.

Burleson's  financia l advisor, Kerrigan, told her money would be  "rolling in" from the  investment, so

the  Commission can infer tha t the  interest payments  were  her motive  to invest.3 Mr. Eaves ' motive

for his second note was the same interest payments that he had been receiving for his first note.4 His

motive for his third, fourth, fifth, and sixth notes was a lso interest payments, specifically to help keep

Barce lona  Advisors  a floa t so it could make  the  inte re s t payments .5 Mr. Andrade 's  motive  for his

second note was also to ensure that the company could continue to make the interest payments for his

first note .6 Therefore  the  parties ' motives were  similar to those in MacCo1lum.

Skipping ahead to the  third factor, the  public's  reasonable  expecta tions , this  factor is  a lso

similar in both cases. In Ma cCollum, the court noted that "the essence of a security is its character as

24

25

26

1 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.88
2 H-5
3 T.633:16-24
4 T. 199:23-T.200:8, T.203:3-13
5 T.282:24-T.283215, T.287:13-T.288:5, T.305:22-T.306:3
6 T.396:9-13
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a n inve s tme nt" a nd the  note  in tha t ca se  wa s  re fe rre d to a s  a n inve s tme nt. Ma c Co llum, 185 Ariz . a t

187. Like wise , Ms . Burle son, Mr. Andra de , a nd Mr. Ea ve s  be lie ve d the mse lve s  to be  inve s tors . Ms .

Burle s on re fe rre d  to  he rs e lf a s  ha ving inve s te d ,  a nd the re  is  no  e vide nce  tha t s he  v ie we d he r

inve s tme nt in he r firs t note  unde r the  nonna  12-6-12 te rms  diffe re ntly from he r s e cond note , which

ha d the  s a m e  in te re s t te rm s .7  Mr.  Andra de  te s tifie d  tha t he  cons ide re d both  of h is  note s  to  be

investments ,8 Mr. Eaves a lso te s tified tha t he  conside red a ll s ix of his  notes  to be  investments .96

7

8

9

10

11

12

13

14

15

16

17

18

19

The  fourth fa ctor, the  e xis te nce  of a  risk-re ducing fa ctor such a s  a nothe r re gula tory sche me ,

is  a lso s imila r. In Ma c Co llum, the  note  was not secured and not subj e t to substantia l regula tion under

a ny Arizona  la ws  othe r tha n the  Act. Ma c Co llum, 185 Ariz. a t 187-188. Nor a re  a ny of the  note s  in

the  present case . Harldns  a rgues  tha t the  risk was reduced because  some  of the  Additiona l Notes  a lso

ca rrie d options  to purcha s e  Ba rce lona  Advis ors ' limite d lia bility compa ny me mbe rs hip units  ("LLC

of the  notes . The  options  a re  now just a s  worthle ss  a s  the  notes  themse lves .

Mos t importa ntly, the  se cond fa ctor, the  pla n of dis tribution, is  a lso s imila r in both ca se s . In

Ma c C o llu m, the  is sue r sold only a  s ingle  note  to a  s ingle  inve s tor, a nd ma rke te d its  note s  to only a

"limite d numbe r of inve s tors ." Ma c Co llum, 185 Ariz. a t 187. S imila rly, in the  pre se nt ca se , a lthough

the  s tanda rd 12-6-12 Notes  and 10-5-10 Notes  were  marke ted more  broadly, the  Additiona l Note s  had

te rm s  unique  to  the m ." The  court in Ma c Co llum found tha t a lthough this  fa ctor did not indica te  a

se curity, the  e vide nce  a s  a  whole  fa ile d to re but the  pre sumption tha t the  note  wa s  a  s e curity. 4 a t

20 188. For the  sa me  re a sons , the  Additiona l Note s  a re  se curitie s  de spite  the  limite d pla n of dis tribution

2 1

22

23

for those  pa rticula r note s  because  the  othe r factors  a re  consis tent with securitie s .

Ha rkins  a lso a rgue s  tha t rights  to purcha se  LLC Units  a re  not s e curitie s  be ca use  the y we re

a s s ocia te d with a  note ." Rights  to purcha s e  LLC Units  a re  s e curitie s  be ca us e , a s  Ha rkins  ha s  not

24

25

26

7 T.632:25-T.633:5, S-39, S-184
8 T.376:8-19
9  T. l90 :l2-21
10 Amended Pos t-Hearing Brief of Respondent Richard C. Harkins  p,87
ll S-42, S-52 through S-56, S-184
12 Amended Pos t-Hearing Brief of Respondent Richard C. Harkins  pp.90-92
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1 contested, the LLC Units themselves were securities in the form of investment contracts, and the Act

2 de fine s  the  right to purcha se  a n inve s tme nt contra ct (or a ny othe r se curity) a s  be ing a  se curity. See

3 . investment contract

4

5

A.R.S . or right to  purcha s e , a ny of

the  fore going."). Ha wkins  wa s  on notice  tha t rights  to purcha se  LLC Units  we re  a  subje ct of the  he a ring

be ca us e  the  Divis ion's  J a nua ry 25, 2016, Am e nde d Te m pora ry Orde r to Ce a s e  a nd De s is t a nd Notice

6 of O pportun ity fo r He a ring  no te d  tha t Mr. a nd Mrs . Ea ve s  m a de "inve s tme nts .. in Ba rce lona

7 of limite d lia bility compa ny

8

Advisors ' rights  to purcha s e  inve s tme nt contra cts  in the  font

membership interests."13

9 11. Neither the Securities Nor Any of the Respondents Met Any Exemption from

10 Registration

11

12

13

14

15

16

Hawkins  miss ta tes  the  lega l s tandard for exemptions  from regis tra tion. He  a rgues  tha t the

securities and the  Respondents e ither met the  requirements of an exemption or fa iled to comply but

made a  good fa ith e ffon.14 Good fa ith is  not enough. "Because  of the  vita l public policy underlying

the  re gis tra tion re quire me nt, the re  mus t be  s trict complia nce  with a ll the  re quire me nts  of the

exemption s ta tute ." Sta te  v. Baumann, 125 Ariz. 404, 411 (1980). Ne ithe r the  se curitie s  nor the

Respondents  s trictly complied with e ither of the  exemptions tha t Harkens ra ises , so none  of those

17

18

19

20

21

22

23

24

exemptions apply.

Hawkins argues that Barcelona Advisors was exempt as an issuer selling its own securities and

tha t the  individua l Respondents  were  exempt a s  office rs  of Ba rce lona  Advisors , but none  of the

Respondents  qua lified for this  exemption. Although Harkins  cite s  the  Uniform Securitie s  Act, the

re levant exemption under Arizona  law is  R14-4-140, which exempts  the  securities , the  issuer, and

officers malting offers and sales for the issuer. See R14-4-l40(B). The Respondents  do not qualify for

this exemption for two reasons. First, Barcelona Advisors sold securities to a  non-accredited investor.

Regardless of what was represented on forms that the  investors were  told to sign, Kathleen Carolin

25

26 13 Amended Temporary Order to Cease and Desist and Notice of Opportunity for Hearing at W 42, 45
14 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.98
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1

2

te s tifie d tha t she  wa s  not a n a ccre dite d inve s tor a t the  time  she  inve s te d.15 This  e xe mption re quire s

tha t e a ch inve s tor a ctua lly be  a n a ccre dite d inve s tor, a nd whe the r Ha rkins  or the  compa ny be lie ve d

3 Ms. Carolin was accredited is  irre levant. See R14-4-140(D). Second, Barcelona  Advisors never filed

4

5

6

7

8

9

10

11

12

13

the  required Font D notice  with the  Commiss ion tha t the  exemption require s . See R14-4-l40(L).

Accordingly, the  Respondents did not qualify for the  R14-4-140 exemption.

Nor were any of Barcelona Advisors' securities sales exempt as "transactions by an issuer not

involving a ny public offe ring" ("Non-P ublic Offe ring") purs ua nt to the  Act. See

identical to Section 4(a)(2) of the federal Securities Act of 1933.See

court authorities on Section 4(a)(2) should be used as an interpretive guide for the Non-Public Offering

provis ion of the  Act. See

of substantia lly similar federal securities provisions be  used as interpretive  guide for the  Act).

The  fede ra l Non-Public Offe ring provis ion only exempts  offe rings  in which the  offe re r can

"fend for themselves" and do not need the  protection of a  securities registra tion sta tute , such as the14

15 executive  office rs  of the  issue r. S ee S .E.C. v. Ralston Purina  Co., 346 U.S. 119, 125-126 (1953).

16

17

18

19

20

21

court may only conclude that the  investors do not need the  protection of the  [Securities Act of 1933]

if a ll of the offerer have relationships with the issuer affording them access to or the disclosure of the

sort of information about the  issuer tha t regis tra tion revea ls ." S .E.C. v. Murphy, 626 F.2d 633, 647

(9th Cir. 1980). The information required is  "quite  extensive" and includes the  use  of investor funds.

4 The  te s t for the  fede ra l Non-Public Offe ring exemption is  based on, l) the  number of offe re r, 2)

the sophistication of the offerer, 3) the  size  and manner of the offering, and 4) the re la tionship of the

22 offerer to the issuer. l at 644-645.

23

24

25

In the  pre sent ca se , howeve r, it is  not necessa ry to ana lyze  these  factors  because  none  of the

Re sponde nts  ca n prove  tha t the  Non-P ublic Offe ring e xe mption a pplie s  ba se d on the  he a ring re cord.

"The  pa rty cla iming the  e xe mption mus t show tha t it is  me t not only with re spe ct to e a ch purcha se r,

26
15 T.43l:l9-T.432:9

5
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1 but a lso with re spe ct to e a ch offe re e ." Mu rp h y, 626 F.2d a t 645. The re fore  "... the  e xa ct numbe r a nd

2 ide ntity of a ll offe re r mus t be  produce d." Weste rn Fed. Corp. v. Ericks on, 739 F.2d 1439, 1442 (9th

3 Cir. 1984). Howe ve r, the  he a ring re cord doe s  not e s ta blish the  ide ntity of a ll of Ba rce lona  Advisors '

4

5

6

7

8

9

1 0

offerer or even the  number of offe rer. For example , sometime before  December 31, 2013, severa l

offe re r vis ited Barce lona  Advisors ' offices , met the  Executive  Members , and committed to malting

investments, but they did not follow through and never invested.16 There is no evidence in the record

about the  identity or sophistica tion of these  offerer or the ir re la tionship to Barcelona  Advisors. Also,

Harkins estimated that there were no more than 20 offerer, but he did not know the precise number.17

Without proving the  exact number and identify of a ll of these  offerer, Harldns cannot even begin to

meet his  burden of proving that the  Non-Public Offering exemption applies.

11 111. Harkens' Applies the Wrong Standard to the Materiality of Barcelona Advisors'

1 2 Omissions

1 3

1 4

1 5

Harkins argues that Barcelona Advisors ' omissions were  not materia l because  some investors

tes tified tha t they might be  willing to overlook some of the  bad facts  based on the  "res t of the  s tory"

as  represented by the  Respondents ." However, these  reactions to the  "rest of the  s tory" just confirm

1 6 tha t the  omitted facts  were  ma te ria l. A fact is  ma te ria l if the re  is  a  subs tantia l like lihood tha t, under

1 7 a ll of the  circumstances , the  fact would have  a ssumed actua l s ignificance  in the  de libe ra tions  of a

reasonable  inves tor. Ca ruthe rs  v. Unde rhill, 230 Ariz. 513, 524 11 43 (Ct. App. 2012). This  is  a n1 8

19 obje c tive  s ta nda rd ,  s o  the  a c tua l inve s to rs ' s ub je c tive  be lie fs  a re  no t d is pos itive . S e e  id . I f a

20

2 1

22

23

24

re a s ona ble  inve s tor would  cons ide r ove rlooking ba d fa cts  ba s e d on a n  e xpla na tion  of the

circumstances , tha t shows  tha t the  bad facts  and the  explana tion a re  both ma te ria l because  they

assume  actua l s ignificance  in the  inves tor's  de libe ra tions  when the  inves tor we ighs  the  bad facts

aga ins t the  explana tion and decides  how the  compe ting information should influence  a  decis ion to

inve s t. For e xa mple , Mr. J orda n, Mr. Ea ve s , a nd Mr. Woods  would ha ve  wa nte d to know the

25

26
16 S-32 p.112:21-l1426, S-65
l'7 S -32 p.l03:l6-21
18 Amended Post-Hearing Brief of Respondent Richard C. Hawkins  p.20-21
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1

2

3

4

5

6

7

circumstances  of Kerrigan's  recent debts , which shows  tha t it would have  been s ignificant to the ir

decision to invest to weigh Kerrigan's  explanation against the  unfavorable  information.19 But instead

of te lling the  inves tors  the  whole  s tory, the  Respondents  told the  inves tors  none  of the  s tory for the

issues they omitted. For example , Harkens argues that the  fa ilure  of the  AVC venture  was caused by

the  e conomic downturn a nd did not re fle ct on his  a bility to ma na ge  Ba rce lona  Advisors .20 Tha t

explana tion is  an issue  tha t a  reasonable  inves tor would want to cons ide r be fore  inves ting, but the

inves tors  did not ge t a  chance  to cons ide r it because  they were  neve r told about the  fa ilure  of the

AVC ve nture  a t a ll."8

9

1 0

Harkins ' a rguments  tha t inves tors  should have  lea rned about the  fa ilure  of the  AVC venture

by asking questions and doing internet research ignores the  correct legal s tandard." "The sta tutes do

11 not re quire  inve s tors  to a ct with due  dilige nce To the  contra ry, de fendants  have  an a ffirma tive

1 2 duty not to mis lead potentia l inves tors .

" Trimble  v. Am. Sa v.

.. This  requirement removes  the  burden of investiga tion

1 3 from  a n inve s to r 0 1 0 , Life  Ins . Co., 152 Ariz. 548, 553 (Ct. App. 1986) (inte rna l

1 4

1 5

1 6

1 7

cita tion omitte d)

Ha rkins  a lso a rgue s  tha t Ba rce lona  Advisors ' fa ilure  to time ly pa y inte re s t to the  12-6-12

inves tors  would not have  been ma te ria l to the  subsequent 10-5-10 inves tors  because  the  12-6-12

inve s tors  conse nte d to the  la te  pa yme nts ." Howe ve r, the  ve ry fa ct tha t Ba rce lona  Advisors  wa s

force d to s e e k such a  de fe rra l would ha ve  be e n s ignifica nt to the  de libe ra tions  of a  re a sona ble1 8

1 9 investor and there fore  mate ria l.

20

2 1

Ha rkins  a lso e ffe ctive ly conce de s  othe r ma te ria lity is sue s . Ha rkins  note s  tha t a  third pa rty

fund-ra iser's , "lack of performance in ra ising the  capita l he  had assured the  company would be  ra ised

22 . to imple me nt

23

wa s  pote ntia lly de va s ta ting to the  compa ny a nd force d the  Compa ny's  a ffilia te  ..

a nothe r compone nt of its  bus ine s s  pla n, de ve lopme nt ra the r tha n a cquis ition."24 Howe ve r, Mr.

24

25

26

19 T.l80:4-T.181:4, T.186:7~l2, T.307:l3-T.308:2, T.665:4-11
20 Amended Pos t-Hearing Brief of Respondent Richard C. Harkinsp.71
21 T.132:10-22, T.229:15-24, T.303:23-T.305:2l, T.397:l5-T.398:l, T.664:15-21, S -136 p.33-p.34:3

23 Amended Post-Hearing Brief of Respondent Richard C. Hawkins p.80
24 Amended Post-Hearing Brief of Respondent Richard C. Harkins  p.73
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1

2

3

Andrade  was not told tha t the  change in business plans to focus on developing ra ther than acquiring

prope rty wa s  force d on the  compa ny by a  pote ntia lly de va s ta ting turn of e ve nts .25 Ha wkins  a lso

concedes  tha t Barce lona  Advisors  was  unable  to pay Kerrigan's  notes  when they matured on June

4

5

30, 2013, s ta ting, "Me mbe r Loa ns  we re  not pa id for two re a s ons . Firs t, the  Compa ny wa s  not in a

50.9726 re a sona ble  inve s tor would cons ide r Ba rce lona

6

s urplus  working ca pita l pos ition to do A

Advisors ' la ck of ca pita l to pa y Ke rriga n's  note s  to be  s ignifica nt be ca use  it would ca ll into doubt

7 whether the  company would have  enough capita l to repay the  investor.

8 Iv. Harkins Argues Many Matters Outside the Hearing Record

9

10

11

Many of Harkins ' a rguments  should be  dis regarded because  they a re  not supported by the

hea ring record and re ly on ma tte rs  outs ide  the  record. The re  is  no offe ring memorandum of USA

Barcelona Realty, Inc. in the  record." Nor is  there  any evidence that the  Division was aware  of such a

12 me mora ndum in 2013.28 S imila rly, the re  is  no e vide nce  tha t the  Divis ion wa s  a wa re  in 2013 of

13

14

15

16

17

18

19

20

Barce lona  Advisors  adve rtisements  for its  8-8 Offe ring. The re  is  no evidence  of anything a ttorney

James Burgess stated to Harkins outside the hearing transcript." There is no evidence of the Division's

opinion a bout a ny pa s t intra s ta te  offe ring." The re  is  no e vide nce  tha t the  Divis ion ins tructe d a ny

investor to sue  Barcelona Advisors, told them what remedies the  Division would seek from Barcelona

Advisors, or led them to believe that restitution was available. In fact, Pam Stewart specifically denied

tha t she  was told to sue  Barce lona  Advisors ." There  is  no evidence  of why Ms. Carolin and Kerrigan

ended the ir re la tionship." There  is  no evidence  of what Harldns  cla ims to have  overheard during an

investiga tor's  interview of Roberta  Burleson.34 There  is  no evidence  tha t the  Division declined to ca ll

21

22

23

24

25

26

25 T.398:l5-T.399:2
26 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.78, S-133, S-134
27 Amended Post-Hearing Brief of Respondent Richard C. Harkens pp.l 1, 70
28 Amended Post-Hearing Brief of Respondent Richard C. Harkinsp.11
29 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.34
30 Amended Post-Hearing Brief of Respondent Richard C. Harkins p. 14
31 Amended Post-Hearing Brief of Respondent Richard C. Harkins pp. 19-20, 23, 43
32 T.275:6-12
33 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.42
34 Amended Post-Hearing Brief of Respondent Richard C. Harkens p.l9
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1

2

3

4

5

witne s s e s  whos e  inte rvie ws  did not s upport its  a lle ga tions ." The re  is  no e vide nce  tha t Ke lly Ba ir

decided not to te s tify or whe the r the  Divis ion was  able  to contact he r a t a ll.36 The re  is  no evidence  tha t

the  Divis ion conta cte d S te ve n Be tts  or of wha t he  purporte dly told Ha rkins  a fte r the  he a ring.

S imila rly, Ha rkins  imprope rly spe cula te s  a bout how witne sse s  he  de cline d to ca ll would ha ve

te s tifie d. He  s pe cula te s  a bout how S te ve n Be tts , J im  Wilke rs on, P a ul Me ka , a nd Alle n We intra ub

would ha ve  te s tifie d." Ha rkins  na me d a ll four of the s e  witne s s e s  on his  witne s s  lis t." He  kne w the y6

7

8

9

might ha ve  re le va nt informa tion, but he  de cline d to ca ll the m. He  a lso spe cula te s  a bout how a ttorne y

Cha rle s  Be rry would ha ve  te s tifie d. Mr. Be rry wa s  pre s e nt for the  e ntire  he a ring, a nd Ha rkins  could

ha ve  ca lle d him to te s tify but did not.

10 v. Hawkins  Mis s ta tes  the  Record in Severa l Ways

11

12

13

14

15

16

17

18

19

20

Ha rkins  a rgue s  tha t forme r Divis ion inve s tiga tor De e  Morin "te s tifie d a bout the  Divis ion's

activities, its  absence of supervision of his activities and his own independent actions tota lly unvented

by any person in the  Division."40 This missta tes Mr. Morin's  testimony. He testified that the  case  team

he worked on had no leader but that he had multiple supervisors.41

Harkins argues that because the Division did not call Ms. Bait or Nancy Chaimson, the Division

had "ample  freeboard to make  up the ir own ve rs ion of the  re la tionships  be tween the  Company, its

executives  and these  two persons."42 This  miss ta tes  the  record. Harldns himse lf tes tified about his

re la tionship wide  Ms. Ba ir in his  examina tion unde r oa th ("EUO") and during the  hea ring, and the

Divis ion's  a rguments  re s t only on his  te s timony." Likewise , Keegan te s tified about his  re la tionship

with Ms. Chaimson, and the Division's arguments are based on his testimony.44

2 1

22

23

24

25

26

35 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.24
36 Amended Post-Hearing Brief of Respondent Richard C. Harkins p.44
37 Amended Post-Hearing Brief of Respondent Richard C. Harkins pp.24-25
38 Amended Post-Hearing Brief of Respondent Richard C. Harkins pp.24-27, 33, 102
39 Respondent Richard C. Harkins' List of Witnesses and Exhibits, tiled March 15, 2016, p.2
40 Amended Post-Hearing Brief of Respondent Richard C. Harkens p,17
41 Amended Post-Hearing Brief of Respondent Richard C. Harkins p. 17
4;z Amended Post-Hearing Brief of Respondent Richard C. Harkins p.99
43 T.844:3-4, S-32 p.61:5-9, p.71:10-11, p.74:8-p.75:1, p.79:15-18, 95:10-l l
44 T.l020:l5-20, T.l030:l5-T.l031:2, T.l031:8-13
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1 VI. Harkins' Other Arguments Are Also Incorrect

2 Ha wkins  lis ts  e le me nts  re quire d for a  common la w fra ud cla im, but those  e le me nts  a re  not

3 a re  not

4

re quire d for the  a nti-fra ud provis ions  of the  Act. "The  nine  e le me nts  of common-la w fra ud

essentia l to e s tablishing s ta tutory securitie s  fraud. The  e le me nts  of se curitie s  fra ud a re  a lticula te d

5 within the  s ta tute  itse lf." Aa ron v. Tomkin, 196 Ariz. 224, 228 1113 (Ct. App. 2000). Neither intent

6 to de ce ive  nor inve s tor re lia nce  on a  se lle r's  s ta te me nts  a re  e le me nts  re quire d to prove  mis le a ding

7

8 Contra ry to Ha wkins ' a rgume nts , the  Commiss ion ca n infe r the  re le va nt conte nts  of the

9 October 2012 PPM. Although there is no copy of that document in the record, the record does include

10 the  firs t a nd s e cond a me nde d ve rs ions  of the  docume nt, a nd Ha rldns  wrote  a ll thre e  ve rs ions .45

11

12

13

14

15

16

17

Because Hawkins gave the October 2012 PPM to Ms. Bair,46 the contents of the October 2012 PPM

are  re levant to two specific issues: 1) whether the  October 2012 PPM sta ted that Harkins had been

involve d in the  cre a tion a nd e xe cutive  ma na ge me nt of AVC, a  la nd a cquis ition a nd inve s tme nt

company, and 2) whe ther it disclosed the  fa ilure  of the  AVC venture . Harldns  te s tified in his  EUO

that the biographies in the October 2012 PPM were likely the same as the biographies in the amended

versions, and those biographies do state that Harkens had been involved in the creation and executive

management of AVC, a  land acquisition and investment company." The  Commission can infer tha t

18 the  Octobe r 2012 P P M did not dis c los e  the  fa ilure  of the  AVC ve nture  be ca us e  the  s ubs e que nt

19

20

2 1

22

23

24

ve rs ions  disclose d only tha t it ce a se d ope ra tions  in 2009 a nd be ca use  Ha rldns  indica te d in his  EUO

tha t this  wa s  the  only AVC disclosure  use d a nd tha t inve s tors  we re  e xpe cte d to inquire  or re se a rch if

the y wa nte d to know more  a bout the  AVC ve nture .48 Othe r tha n those  two is sue s , the  Divis ion doe s

not re ly on the  conte nts  of the  Octobe r 2012 P P M.

Ha rkins ' a rgume nts  a bout the  "collis ion principa l" a re  irre le va nt. Ba rce lona  Advisors  did not

me re ly give  its  inve s tors  informa tion a bout its  ca sh flow proble ms . It e xpre ss ly a ske d the m to inve s t

25

26

45 S-5, S-57, S-32 p.35:22-p.36:6, p.72:2~3, p.86:18-20
46 T.844:3-4
47 S-32 p.60: 16-p.6l:4, S-5 at ACC7229, S-57 at ACC751
48 S-32 p.51:7~14, S-5 at ACC7229, S-57 at ACC751
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1

2

3

4

5

6

7

8

more  to He  those  problems. Barce lona  Advisors  sent its  J une  ll, 2014, le tte r to a ll exis ting investors .49

The  le tte r wa rne d tha t the  compa ny critica lly ne e de d ca pita l a nd it s ta te d, "we  would a ppre cia te  your

pa rtic ipa tion in funding this  re quire m e nt by m a king a  s hort-te rm  loa n to us  of a ny portion of the

$150,000 we  a re  s e e ldng."50 Als o, Re s ponde nts  Ke rriga n, S immons , a nd Ha rkins  e a ch e xpre s s ly

a s ke d Mr. Ea ve s  to inve s t in one  or more  of his  a dditiona l note  inve s tme nts  ba s e d on Ba rce lona

Advisors ' need for more  capita l.51 The re fore  these  requests  were  offe rs  to se ll securitie s .

Ha rkins ' a rgume nt tha t Mrs . S te wa rt wa s  close  to be ing a  "ba ske t ca se " during he r te s timony

is  a ls o incorre ct. The  tra ns cript of he r cros s -e xa mina tion te s timony s hows  tha t s he  wa s  ca lm a nd

bemused.529

1 0

11

Ha wkins  cla ims  he  is  e ntitle d to $5,000,000 of "compe nsa tion" for de fa ma tion, pa in a nd

suffering, malicious prosecution, and curtailment of his business pursuits.53 However, there is no legal

or factua l basis  for this  cla im.1 2

1 3 VII. Harkins' Arguments About Coached Witnesses Are Baseless

1 4 Hawkins repeatedly argues that witnesses were "coached."54 There is no such evidence. What

1 5

1 6

the  evidence shows is  that the  Division did what any competent counsel does to prepare  for litigation:

meet with witnesses and ask them the expected questions in advance to learn what their answers will

1 7 be. For example , Mr. Andrade  and Ms. Carolin testified tha t they had previously been asked some of

1 8

1 9

the  questions asked during the  hearing, but they testified that they were  not told how to answer those

questions.55 And Mr. Andrade testified that his answers were truthful and not rehearsed.56

20 Mr. Hawkins argues that investors using the phrase "red flag" is a  sign that they were coached."

2 1 However, of the five investor witnesses who testified, only two of them used this phrase, and they only

22

23

24

25

26

49 S-32 p,96:5-12, S-60
50 S-60
51 T.282:6-20, T.287:l6-22, T.288:17-23, T.290:20-T.29l:3, T.298:23-T.294:18
52 T.234:12-T.279:3
53 Amended Pos t-Hearing Brief of Respondent Richard C. Harkins  p. l09
54 Amended Post-Hearing Brief of Respondent Richard C. Harkins  pp. 10, 21-22, 62
55 T.416:15-22, T.447:25-T.448:6
56 T.403:2-l5
57 Amended Post-Hearing Brief of Respondent Richard C. Harkins  p.2
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1

2

us e d it twice  e a ch." And a s  Ms . Ca rolin note d, it is  a  "common s a ying" tha t s he  us e d on he r own

initia tive , not a t the  Divis ion's  s ugge s tion."

3 VIII . Co n c lu s io n

4

5

6

The  a rgume nts  in Ha rke ns ' pos t-he a ring brie f, including a bout whe the r ce rta in inte re s t a re

s e curitie s  a nd a bout e xe mptions  a nd ma te ria lity, s hotdd be  re je cte d. His  a rgume nts  do not corre ctly

apply the  proper lega l s tandards , and many of them mis s ta te  or go outs ide  the  hea ring record.

7 \

8

9

RES P ECTFULLY S UBMITTED this  2nd da y of S e pte mbe r, 2016.
10

11

12

13

ARIZONA CORPORATION COMMISSION

By: 7
Paul Kitchin
Attorney for the Securities Division of the
Arizona Corporation Commission

14

15

16

17

18

19

20

21

22

23

24

25

26 58 T.l73:l9, T.174:8-10, T.446:12-13, 22
59 T.473: 16-T.474:3, T.476:6-10
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1 On this  2nd day of Septembe r, 2016, the  foregoing document was  filed with Docke t Control a s  a

2 S e curitie s  Divis ion Brie f, a nd copie s  of the  fore going we re  ma ile d on be ha lf of the  S e curitie s

3 Divis ion to the  following who ha ve  not cons e nte d to e ma il s e rvice . On this  da te  or a s  s oon a s

4 pos s ible  the re a fte r, the  Commis s ion's  e Docke t progra m will a utoma tica lly e ma il a  link to the

foregoing to the  following who have  consented to email se rvice .

Robe rt J . Ke rrigan
8062 Eas t De l Tornasol Drive
Scottsda le , AZ 85258-1748

Richard C. Hawkins
4422 East Lupine  Avenue
Phoenix, AZ 85028

Charle s  R. Berry
Stanley R. Foreman
CLARK HILL, P LC
14850 N. Scottsdale  Road, Suite  500
Scottsda le , AZ 85254
Attorneys for George  T. S immons and Jane t B. S immons

Bruce  Orr
3757 Fa lcon Avenue
Long Beach, CA 90807
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Susan Orr
3757 Fa lcon Avenue
Long Beach, CA 90807
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